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Status 

1 ) K Responsive to communication(s) filed on Aug 15, 2001 
2a) K This action is FINAL. 2b) □ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 ; 453 O.G. 21 3. 
Disposition of Claims 

4) 53 Claim(s) U19 . , . u 

— . is/are pending in the application. 



4a) Of the above, claim(s) 
5)D Claim(s) 



6) 53 Claim(s) 1-19 

7) D Claim(s) 

8) D Claims 



is/are withdrawn from consideration. 

is/are allowed. 

is/are rejected. 

is/are objected to. 



Application Papers 
9) □ The specification is objected to by the Examiner. 



. are subject to restriction and/or election requirement. 



is/are objected to by the Examiner. 

is: a)D approved b)D disapproved. 



10)D The drawing(s) filed on 

1 1 )□ The proposed drawing correction filed on 
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Art Unit: 1761 

The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. See In re Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. 
Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 
1970);and, In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be used to 
overcome an actual or provisional rejection based on a nonstatutory double patenting ground 
provided the conflicting application or patent is shown to be commonly owned with this 
application. See 37 CFR 1 .130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 3.73(b). 

Claims 1-19 are provisionally rejected under the judicially created doctrine of obviousness- 
type double patenting as being unpatentable over claims 1-6 of copending Application No. 
09/581 181. Although the conflicting claims are not identical, they are not patentably distinct from 
each other because table top sweeteners are conventionally granulated. 

This is a provisional obviousness-type double patenting rejection because the conflicting 
claims have not in fact been patented. 
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Applicant's arguments filed August 15, 2001 have been fully considered but they are not 
persuasive. 

Applicant argues that application '181 does not suggest a granulated sweetener. 

The granulated table top sweeteners are notoriously well-known and conventional in the 
art. The form of delivery (e.g. granulated, liquid, etc) is merely a matter of choice and well-within 
the skill of the art. 

The following is a quotation of the first paragraph of 35 U.S.C. 1 12: 

The specification shall contain a written description of the invention, and of the manner and 
process of making and using it, in such full, clear, concise, and exact terms as to enable any 
person skilled in the art to which it pertains, or with which it is most nearly connected, to 
make and use the same and shall set forth the best mode contemplated by the inventor of 
carrying out his invention. 

Claims 4-9 are rejected under 35 U.S.C. 1 12, first paragraph, as containing subject matter 
which was not described in the specification in such a way as to enable one skilled in the art to 
which it pertains, or with which it is most nearly connected, to make and/or use the invention. 

Applicant does not teach what is encompassed by "a rate of dissolution in water which is 
greater than that exhibited". 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 

rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 
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Claims 1-19 are rejected under 35 U.S.C. 103(a) as being unpatentable over Muhammad 

et al. 

Muhammad et al disclose a sweetener composition comprising aspartame and acesulfame 
K in the percent s claimed. 

Applicant's arguments filed August 15, 2001 have been fully considered but they are not 
persuasive. 

Applicant argues that the prior art does not teach the particle size, the granulation, and the 
dissolution rate. 

In the absence of a showing to the contrary, the particle size is seen to be no more than 
obvious to that of Muhammad et al as the same components are utilized, and particle size is a 
matter of choice and well-within the skill of the art. At most the particle size is seen to be no 
more than optimization, see In re Boesch 205 USPQ 215. 

Granulated table top sweeteners are notoriously well-known and conventional in the art. 
The form of delivery (e.g. granulated, liquid, etc) is merely a matter of choice and well-within the 
skill of the art. 

In the absence of a showing to the contrary, the dissolution rate is seen to be no more than 
obvious to that of Muhammad et al as the same components are utilized. 

With respect to claims 13-15, the recitation that the product is made by a new process, if 
the process were indeed new and patentable, does not render an otherwise unpatentable product 
new and patentable. It is pointed out that the claims are product claims and not process claims. 
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The product must stand on its own invention, independently of the process of producing same. 
See In re Marosi, 218 USPQ 195; In re Thorpe, 227 USPQ 964; Ex parte Jungfer, 18 USPQ 2nd 
1976. 

In the absence of unexpected results, it is not seen how the claimed invention differs from 
the teachings of the prior art. Applicant's claims are drawn to a combination of known 
components which produces expected results, see In re Kerkhoven 205 USPQ 1069 and In re 
Gershon 152 USPQ 602. 

All of the claim limitations and arguments have been considered. None of them are seen 
as serving as basis for patentability. 

No claim is allowed. 

Applicant's amendment necessitated the new ground(s) of rejection presented in this Office 
action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). Applicant is 
reminded of the extension of time policy as set forth in 37 CFR 1. 136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
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however, will the statutory period for reply expire later than SIX MONTHS from the date of this 



Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Leslie Wong whose telephone number is (703) 308-1979. 
The fax number for this Group is (703) 305-3602. 

Any inquiry of a general nature or relating to the status of this application should be 
directed to the Group receptionist whose telephone number is (703) 308-0661. 



final action. 
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